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SUPREME COURT
Chief Justice Tani Gorre Cantil-Sakauye F ! L E D
and Associate Justices
SUPREME COURT OF CALIFORNIA JAN 27 2014
350 McAllister Street
San Francisco, California 94102-4797 Frank A. McGuire Ciark
Deputy

Re:  Loeffler v. Target Corporation
No. S173972

Dear Chief Justice Cantil-Sakauye and Associate Justices:

In its December 16, 2014 order requesting simultaneous supplemental briefs
on the questions about whether Ms. Loeffler’s claims might have more traction if
Target had failed to remit the amount collected as sales tax reimbursement to the State
Board of Equalization, the Court generously included the right to file reply briefs.

There is very little we can say at this point other than a statement of the
obvious — it is as though Ms. Loeffler and Target are talking about two different
cases.

First, Ms. Loeffler says this case involves “two representations” — one that
the sale is subject to sales tax (a determination that must be made by the Board, not
the courts), the other that the retailer will remit that amount to the Board. (Loeffler
Supp. Brief, p. 1.) Although she never alleged that Target was intentionally
disregarding tax exemptions, she suggests now that this may be what we are doing
(id., p. 4), and that this is clearly unfair even if Target would not thereby profit. She
simply ignores the fact that, until the Board establishes the tax-exempt nature of a
particular sale, all of a retailer’s gross receipts are presumptively subject to sales tax.
(Rev. & Tax. Code, § 6091.) She ignores the fact that Target would rather charge less
than its competitors, not more. (ABOM 25, fn. 19.)
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Second, she assumes her own conclusion — that all sales of hot coffee to go
are exempt. But that is far from true. As previously explained, the regulations on this
subject are not a model of clarity, leaving Target with no choice but to fall back on
the presumption of taxability — and the Board has never suggested that Target is
acting inappropriately. (ABOM 29-30, fn. 22.)

Third, Ms. Loeffler’s current insistence that her claims can go forward without
regard to whether Target profits from its alleged wrongdoing at least tacitly admits
Ms. Loeffler’s inability to allege that Target profits from the alleged wrongdoing.
(Loeffler Supp. Brief, p. 6, fn. 4 [“But Plaintiffs have never premised their claims
against Target on an assumption that Target kept the money™].)

Fourth, Ms. Loeffler’s supplemental brief suggests this entire case is a fishing
expedition. Had she first complained to the State Board of Equalization, she could
have obtained a determination whether, on the particular facts of interest to her
(depending on where in the store the purchase was made and what else was purchased
at the same time), Target’s sale of hot coffee “to go” was taxable. But she didn’t do
that — she simply sued Target and started off on a wild goose chase, hoping she had
selected a retailer who would fit her desired mold. She shot at the wrong retailer.

For all the reasons previously explained in Target’s briefs and in the Court of
Appeal’s well reasoned opinion, Target submits that there are two choices — affirm
the Court of Appeal in a published opinion, or dismiss review in this case with an
order directing republication of the Court of Appeal opinion, saving for another day
(and a more appropriate case) any questions this Court may have about whether the
rules might be different for a dishonest retailer.

Respectfully submitted,

Miriam A. Vogel

cc: Per attached proof of service
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I declare that I am employed with the law firm of Morrison &
Foerster LLP, whose address is 707 Wilshire Boulevard, Los Angeles,
California 90071-3543. I am not a party to the within cause, and I am over
the age of eighteen years.

I further declare that on January 24, 2014, I served a copy of:
TARGET’S SUPPLEMENTAL REPLY BRIEF

BY U.S. MAIL [Code Civ. Proc sec. 1013(a)] by placing a true
copy thereof enclosed in a sealed envelope with postage thereon fully
prepaid, addressed as follows, for collection and mailing at Morrison &
Foerster LLP, 707 Wilshire Boulevard, Suite 6000, Los Angeles, California
~ 90017-3543 in accordance with Morrison & Foerster LLP’s ordinary
business practices.

I am readily familiar with Morrison & Foerster LLP’s practice for
collection and processing of correspondence for mailing with the United
States Postal Service, and know that in the ordinary course of Morrison &
Foerster LLP’s business practice the document described above will be
deposited with the United States Postal Service on the same date that it is
placed at Morrison & Foerster LLP with postage thereon fully prepaid for
collection and mailing.

Please see attached Service List.

. I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.

Executed at Los Angeles, California, January 24, 2014.

C. Bibeau 6@4@
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